
• 

"::ORPOA -~ TION FRANCHISE TAX-: Forei gn corporation not required to pay 
Missouri corporation franchise tax in 
year of commencing business in the state • 

r.~arch 10 , 1946 

Honora .l e Clarence .l.tVans, ~ha:trman 
Stt.to Tax Com•1ission of :fl.issouri 
Jef ferson City, t i s souri · 

Dear Sir: 

eference is a~e t o your inquiry of r ec nt Gat e , r equest-
i ng an officia l o~inion of t his off i ce and reading G B follows : 

"On Dece ber 30 , 1947 , consumation of re
or~anization of the Chicago, \ ock Island , 
&: Pacific •. .., ilw~y Comp; ny ·as orderec by 
Federa l District Judrc I +oe , at Ctica~o . 
The order proYi ded ~utl.ori~ation for t he 
manager and re- ?r gard zed co pany t .:> proceed 
with consumation of plan and for transfer 
of properties of debtor to re-or .~ized 
cott.pany on January 1 , 1946. 

"The old conpany was t re Chica~o , tock Is
land & Pacific kailway Co •nL ny and t heir 
license t o do business i n .·issouri i s still 
i n effect . The new company, the Chica~o , 
Rock Islcnd l Paci ~ic Railr oaJ Jompany , was 
or-:anizcd under the Laws o ... :,ela\"lare , 1eccm
ber 16 , 1947 , ~nd on January 2 , 194S , wired 
tPe Secretar y of Stat e ' s .ffi .ce askine; to 
rile a~p1ication to do business in ~li asouri . 

:t}o'ro·, t l.e information we have t he court order 
was dated f ecc. ber 30 , 19~7, and the date of 
delivery ~as January 1 , 1948. Consequently, 
it would appear t hat t l e old co~any did no 
business i n u s souri or January 1, and the 
new c ::>.1pany 'ha s not· 1icen seci to do business 
until J a nuary 2 . however , Go .. ebody operated 
t his property ~n ~tlssouri on J~nuary 1 , 1948. 
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Honorabl e Clarence Evans ,- 2-

"The same property is involved re~;ardless 
of t he company and we would appr eciate an 
opinion f rom you a s to who i s liable f or 
t he 1948 Corporation Franchise Tax. " 

From the f'a-c ts stated , it i s clear that t he new corporation 
did not commence business i n f·.i ssouri unti l Januar y 1 , 1948. 

Tt'iO statut es appear r el ating to the i mposition of franchise 
taxes upon for ei yn corporations . One , Jection 4997.135, Mo. 
R. s . A., f orms a part of 'The Genera l and Busines s Corporation 
Act of 1 issouri ," found Laws of 1943, page 410. This a·ct was 
approved August 6, 1943 , becominz effect ive u pon the adjournment 
of t he General Assembly, i n accordance with the provisions of 
Article IV, Section 36, Constitution of 1875, and Section 659, 
R. S. }·io . 1939. 

The other statut e r elating to t he taxation of corporate 
f r anchises is found as Section 5113, R. -.l • ... o . 1939, as amended , 
Laws of 1943 • paee 406. Pec-uliarly enough, the l atter statute 
\'las r epealed by nThe General and Business Corporation Aet of 
Hissouri , " r eferred to above , but , i n spite of such repeal , the 
statute. was amended and reenact ed by t he same General Assembly. 
It was approved July 15, 1943 , beco£ui ng effective upon t he ad
journmep.t of t he Gener a l Ass embly, i n accor dance with the con
stitutional and atat utory provisions, mentioned supra. It, 
t herefora , appears t hat both acts became effective upon the same 
date ~ · 

No substantia l di fferences appear in the two a cts, mat erial 
to t he matter here bein& considered ; except t he fQ llowins pr oviso 
contained in Section 5113; as found Laws of 1943' page 406: 

" * ,-,c * Provided , that no tax shall be ! In-
posed on corporations organized under the 
l aws of t his state on or e. f t er January 1 ; i n 
any year , or on forei gn corpora t ions that com-
mence business in t his stat e on or after Janu-
a ry 1 , in any year , for. t he year in l~hlch said 
domestic corporat ions were orgnnized; or t he 
year in which sci d for ei en corporations com-
menced business in t his state : *" * ,,. " 

t'le have her e , then , a situation in which the Gener a l Assem
bly, a t the ~ame ses sion, p~ssed t~ro l aws r elating to the same 
subject matt er, effective upon t he s ame date, one of which l aws 
contained :a gr ant of exemption, ... no. t he other of which did not . 



Honorable Clar ence Evans -3-

It is our thought that such gr ant of exemption represents a 
special law in so f ar as it relates to corpor a tions organized 
under the laws of the st ate or coimenclng business within the 
stat e in the fir s t year of t heir operation. Therefore , in ac
cordance with t he ordinary rule of construction that, in such 
circumstances , t he speci a l l aw is presumed to represent the 
intent of t he General Assembly and to prevail over t he general 
treatment ~f t he same subject matter , we believe t he exemption 
proviso to be appl icable t o the present case . Illustrative of 
this rule of statutory. con~truction is S~ate ex rel. v. Drown, 
66 s. • . ( ~d) 55, 1 . c . 59 :herein t he Supr e:ne Court quoted 
approvingly the f ollowi nr-; language from Tevis et a l . v . F'oley , 
30 ~ . ,/ . ( 2d ) 68 : 

~ * * * In such c&s e t he rule applicable is 
t hat ' where t her e ls one statute dealing 
~nth a subject i n ~ eneral and compr ehensive 
t er ms and another aeal1u ~ \·ri th a part of t he 
same subject i n .. more '"l nut t, and de.&.'inite 
way , tne t wo shoul d be re~d to~cther and 
haruonized , i f pos ~ible , with o view to giv
inJ effect to a consistunt l eei s l ative policy; 
but to the ext~nt ~f any necessary repuu~ncy 
between t hem , the s pecia l wi l l prevail over 
t he general statute . ' .. here t he special stat
ute i o l ater, it will be re~arded as Dn ex
ception to , or qualif i cation of , t he ~rior 
gener a l one; and where t he general act l s 
l ater , t1le specia l will be construeJ as r c
ma1ninc; an exception to its terms , unless it 
is repealed in express words or by necessary 
i mplication.' Tevis et a l . v . l oley, 325 
r .. o . 1050, 1054, 30 s . I • ( 2d) 68, 69 j State 
ex rol . ~chanan ·County v . 14'ulks, 29t> l·"o . 
614 , 626, 247 ~ . 1. 129; St at e ex in1 . Bar 
rett v . Dru1off , 291 v~ . Q03 , 617 , 236 s. 1. 
122. * * ""'' 

That such conotruction properly r eflects t he le slative in
tent i s borne out by t wo other matters which como readi l y to nind. 
For instance , the computation of t he annual franchise tax, under 
the provisions bf ~ection 4997.136, ~o. R. • ' · ' i s based upon 
a report of the various corpor ations subject t o f r anchise tax, 
reflectin~ t he f inancia l s tructure of each corpor ation a s of the 
31st dny of the pr eceding December. Such inforn1ation would , of 
course , not be available for a newl y organized domestic corpora
tion nor for a f oroi cn cornoration just commencinc business in 
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l.'issouri . Again , newl y for.r.cd do,est i c corporations and foreign 
corporations commencin_ ·business ln t he stat e a r e r equired to pay 
or anl zati on tax s, whlch closely approximate the annual fran
chise taxes due t' creafter upon equivalent amounts of property 
anu assets \!,,,.ployod in !:issouri. In other words , such organi
zational fees r oughl y amount to the taxes wldch would othennse 
be due. The · foregoing is per suasive , to our cind , to the view 
the.. t the exemption proviso \'ias intended t o be anplied . 

Two other matters appear in your l etter of inquiry which 
we shall dispose o1·. 

e note that you ·state "it would ap?ear that t~1e old company 
di d no busincs:) ln russouri on January 1. ft 'l'his presents a factual 
s ituation about which we can , of course , for~ulate no opinion. If 
it develops that in fact the old cor .pany dia exercise corporate 
functions on January 1, t hen t he old company will be subject to 
t he annual franchise tax f or the calenuar year 1948. In this re
c;ar d , see t he of1'icial opinion o.r t >is office, v.irect ed to your
sel f , under uate of June 4, 1946. 

We note , too , the further st atement in your inquiry that "the 
netr company was not llccns~J to do business until J .. nuary 2. '' 
'fhis is not cuterial to the ( termination of your mcjor question, 
as under vection 4997.1.35, 1·o . R. S. A. , t he fnm.chisc tax is i ru
}Y.)oed upon foreign corporations "en ~4l~~;;d in busi ness in this state 
\hethcr under a certi.fic ... te o£ authoritz issued u.nd<.;r this ~ct or 
not. " Of course , the engaging in business by e. l or ei gn corpora::
tion orior to hcvin~ received t he proper ccrtifi cete of aut hority 
to do so fro., the .:.ccr~\.;ary of State \l'oulc subject such forci 6 n 
corporation to the penalti es provided by "The Generi.l and Business 
Corpor at ion Act of }.dssouri. tt 

C )I C. I USION 

In t he premises , we are of t he opinion th' t a for ei gn corpo
r ation cor-unencinrr business in l"'issouri on or after January 1 of 
any calendar year is not r equired to pay t ne ~1nual ~llssouri cor
poration frcnchisc tax for the calendar year in "·hi ch such busi
ness is cor~onced . 

APPiWVLD : 

J . !!; . 'r1 YLOR 
Attorney General 

WFB : HR 

Res pectfully submitted, 

WILL F. ~RRY , Jr. 
Assistant Att orney General 


